LETTER OPI NI ON
99- L-65

August 6, 1999

M. Janes S. Abbott

Executive Director

North Dakota State Board of Accountancy
2701 S Col unbia Rd

Grand Forks, ND 58201-6029

Dear M. Abbott:

Thank you for your letter asking whether the new experience
requi rement adopted during the 1999 Legislative Session applies to
applicants who receive their initial certificate during the year
2000. If not, you further ask whether the State Board of Accountancy
has discretion to inpose an experience requirenent on applicants for
a certificate during the year 2000.

Ef fective August 1, 1999, the State Board of Accountancy (Board) may
adopt administrative rules establishing experience requirenments for

applicants for a certificate issued by the Board. See N.D.CC
8§ 43-02.2-03(5)(f)(3), as anended by 1999 H 1150, 8 3. In the sane
bill, the Legislature anmended N.D.C.C. § 43-02.2-04 to include a new

subsection (14), which provides as follows:

After Decenber 31, 2000, an applicant for initial issuance
of a certificate under this section shall show that the
appl i cant has had one year of experience. This experience
must include providing any type of services or advice
involving the use of accounting, attest, rmanagenent
advi sory, financial advisory, tax, or onsulting skills.
This experience nust be verified and nust neet any other

requirements prescribed by the board by rule. Thi s
experience is acceptable if it was gained through
enpl oyment in governnent, industry, academia, or public

accounting. This experience requirenment does not apply to
those who received a certificate fromthis state prior to
January 1, 2000.
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1999 H 1150, § 4 (enphasis added).?

The question presented in your letter regarding the new experience
requirenment in ND CC 8§ 43-02.2-04(14) inplicates tw conflicting
rules of statutory construction. The plain and literal neaning of a
statute should not be disregarded under a pretext of pursuing its

spirit. N.D.C.C. § 1-02-05. Here, the new experience requirenent
applies only to persons who are "applicants® for an initia
certificate after Decenber 31, 2000. Accordingly, if a person

receives a certificate before that date, the person is no |onger an
"applicant” and does not have to satisfy the experience requirenent.

At odds with this interpretation is the rule that all parts of a
statute nust be construed to have neaning because the |aw neither
does nor requires idle acts. County of Stutsman v. State Historica
Society, 371 N.wW2d 321, 325 (N D. 1985); N.D.C.C. § 31-11-05(23).
The last sentence in ND CC 8§ 43-02.2-04 would appear to have
little meaning unless it was interpreted to include the negative
inference that the experience requirenment applies to those who
received a certificate after January 1, 2000.

"The sole object of statutory construction is to ascertain and give
effect to the purpose and intent of the |awmkers, and all rules of
statutory construction are subservient t o, and intended to
ef fectuate, such object.” Gty of Dickinson v. Thress, 290 N.W 653
(N.D. 1940). The legislative history of NND.C.C. § 43-02.2-04(14) is
not hel pful; the testinony presented to |legislative conmmttees sinply
states that existing licensees will be "grandfathered out" of the
bill. Hearing on H. 1150 Before the Senate nmittee on |ndustry,
Busi ness and Labor 56'" N.D. Leg. (February 24, 1999) (Witten
testimony of Dick Brammel).

It is my opinion that the intent of the Legislature in adopting
N.D.C.C. 8 43-02.2-04(14) is reflected nore clearly in the provision
which limts the application of that new subsection to those who are
applicants for an initial certificate after Decenber 31, 2000. It is
likely that the purpose of the last sentence of N.D.C C
8§ 43-02.2-04(14) was not to |leave the negative inference that those
receiving their certificate during the year 2000 were subject to the
new experience requirenent. Instead, | suspect the purpose of that

! The only experience requirement previously inposed in N.D.C.C. ch
43-02.2 was the option of showing four years of work experience
i nst ead of a col | ege degree in accounting. N. D C C
8 43-02.2-04(5)(a). This optional provision is not relevant to the
addi ti onal requirement inposed under N.D.C.C. 8§ 43-02.2-04(14).



M. James S. Abbott
August 6, 1999
Page 3

sentence was to reiterate, for the benefit of those holding
certificates when the legislation was considered and passed, that
they will not be subject to the new experience requirenent.

Notwi t hstandi ng the |ast sentence of N.D.C.C. 8§ 43-02.2-04(14), it is
ny opinion that the plain |anguage of the new experience requirenment
in that subsection is limted to individuals who have applied for,
but not yet received, their initial certificate fromthe Board on or
bef ore Decenber 31, 2000. In other words, the new requirenment does
not apply to individuals who receive their initial certificate during
the year 2000.

My answer to your first question does not ignore the |ast sentence of
N.D.C.C. 8§43-02.2-04(14) or deprive that sentence of its neaning
Since the answer to your first question is no, you further ask
whet her the Board could inpose a sinilar experience requirement on
individuals who apply for an initial certificate during the year
2000. As nentioned earlier in this opinion, under the law in effect
begi nning on August 1, 1999, the Board will have specific authority
to establish experience requirenents by admnistrative rule. See
N.D.CC 8§ 43-02.2-03(5(f)(3), as anended by 1999 H 1150, § 3.
Reading this provision in conjunction with the last sentence in
N.D.C.C. § 43-02.2-04(14), the Board is prohibited frominposing an
experience requirement on individuals who received their initia
certificate before the year 2000. In addition, the Board is required
to inpose an experience requirenent on individuals who receive their
initial certificate after the year 2000. However, because of the way
the last sentence in N.D.C.C. 8 43-02.2-04(14) is worded, the Board
is not precluded from inposing an experience requirenment on
applicants for an initial certificate during the year 2000. In other
words, for certificates granted by the Board during the year 2000, it
is ny opinion the Board has discretion to inpose an experience
requirement by admnistrative rule under its general authority in
N.D.C.C. 8§ 43-02.2-03(5)(f)(3).

Si ncerely,

Hei di Heit kanp
Attorney Genera
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